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REMARKS/ARGUMENTS 

Applicants respectfully request reconsideration of the present application in view of the 
foregoing amendments to the Claims, and in view of the reasons that follow. Claims 1-4, 13-15, 
19-21, 30-32, 36-38, 42-44 and 53-55 were withdrawn from consideration. By way of this 
Amendment and Reply, Claims 1-4 have been cancelled without prejudice or disclaimer, Claims 
5-11, 16, 17, 22, 26, 27, 34, 39, 40, 45, and 49 have been amended to correct minor informalities, 
and Claims 12, 18, 29, 35, 41 and 52 have been rewritten in independent form. No new matter 
has been added by way of these amendments. In addition, none of the amendments is made in 
view of prior art. Accordingly, these amendments do not necessitate new grounds of rejection. 

After amending the claims as listed above, Claims 5-12, 16-18, 22-29, 33-35, 39-41 and 
45-52 are now pending. 

I. Allowable Subject Matter 

Applicants thank the Examiner for indicating that Claims 12, 18, 29, 35, 41 and 52 
contain allowable subject matter. By way of this Amendment and Reply, Claims 12, 18, 29, 35, 
41 and 52 have been rewritten in independent form, and thus are in condition for allowance. 

II. Drawings 

Applicants respectfully request that the Examiner indicates acceptance of the formal 
drawings. 

HI. Rejections under 35 U.S.C. §112 

In Section 2 of the Office Action, Claims 5-12, 16-18, 22-29 and 45-52 were rejected 
under 35 U.S.C. §112, first paragraph, as failing to comply with the written description 
requirement. More specifically, on page 2 of the Office Action, the Examiner asserts that the 
specification does not provide any specific detail to teach the "optically detecting" as recited in 
independent Claims 5, 22 and 45. By way of this Amendment and Reply, Claims 5, 22 and 45 
have been amended to replace the phrase "optically detecting" with "detecting," rendering the 
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rejections moot. Accordingly, Applicants hereby respectfully request withdrawal of the 
rejections of Claims 5-12, 16-18, 22-29 and 45-52 under 35 U.S.C. §112, first paragraph. 

IV. Rejections under 35 U.S.C. §103 

In Section 4 of the Office Action, Claims 5-7, 16, 17, 22-24, 33, 34, 39, 40, and 45-47 
were rejected under 35 U.S.C. §103(a) as being unpatentable over U.S. Patent No. 6,351,582 to 
Dyke et al. (hereinafter " Dyke ") in view of U.S. Patent No. 6,567,579 to Foltzer (hereinafter 
"Foltzer"). For at least the following reasons, Applicants respectfully traverse the rejection. 

A. It is improper to combine Dyke with Foltzer. 

Foltzer is directed to an optical loop having a bus topology (see, e.g., the Title, and the 
Abstract). The object of the system and method as taught by Foltzer is to avoid deficiencies and 
shortcomings of passive optical network (PON). 

For example, col. 2, lines 26-32 of Foltzer reads: 

Thus, the PON access system is based on a "star" topology which requires 
more fiber, particularly if redundancy is desired, thereby increasing the cost of the 
fiber plant. Moreover, any service upgrade beyond the initial capacity in an 
existing PON access system requires a major overhaul, causing service disruption 
and possibly widespread outage during system reconfiguration. 

Further, col. 7, lines 39-44 of Foltzer reads: 

Based upon the foregoing Detailed Description, it should be readily 
apparent that the present invention provides an innovative optical local loop 
solution that advantageously overcomes the shortcomings and deficiencies of the 
conventional optical loop solutions such as the passive optical network (PON)- 
based star topologies and ring topology-based loops. 

By contrast, Dyke is directed to a passive optical network (see, e.g., the Title, and the 
Abstract), and the combination would result in a passive optical network (see, e.g., page 3 of the 
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Office Action, where the Examiner has relied upon Foltzer to supply fault detection to the PON 
as taught by Dyke) . 

Applicant respectfully submits that a prior art reference must be considered in its entirety, 
i.e., as a whole, including portions that would lead away from the claimed invention. W.L. Gore 
& Associates, Inc. v. Garlock, Inc., 721 F.2d 1540, 220 USPQ 303 (Fed. Cir. 1983). The 
Supreme Court KSR decision does not relieve the Examiners from considering the prior art 
reference as a whole. Further, it is improper to combine references where the references teach 
away from their combination. In re Grasselli, 713 F.2d 731, 743, 218 USPQ 769, 779 (Fed. Cir. 
1 983). In the present rejection, Foltzer clearly teaches away from the proposed combination, i.e., 
a PON. Thus, it is improper to combine Dyke with Foltzer . 

In view of the above, there is no reason, motivation or suggestion to combine Dyke with 
Foltzer . Thus, Claims 5-7, 16, 17, 22-24, 33, 34, 39, 40, and 45-47 are patentable over Dyke and 
Foltzer for at least the reasons set forth above. Accordingly, Applicants hereby respectfully 
request withdrawal of the rejections of Claims 5-7, 16, 17, 22-24, 33, 34, 39, 40, and 45-47 under 
35U.S.C. §103(a). 

B. The combination of Foltzer and Dyke would result in an inoperable system, 
and the Examiner has not responded to Applicant's previous arguments with 
respect to this point 

Even if Foltzer and Dyke were to be combined, as Applicants have previously argued 
(reproduced below), combining Foltzer to Dyke would result in an inoperable monitoring system. 

One of ordinary skill in the art would not combine the monitoring system of Foltzer with 
Dyke because the second transceiver of Dyke is not activated until after a fault even occurs, but 
Foltzer requires both receivers to monitor for faults. Dyke states that "[i]n the event of a fault 
arising in the distribution network 21 1 or main transceiver 201 the warm standby transceiver 202 
comes into operation to transmit to the ONUs and to process signals received from them. (Col. 6 
lines 1-4). Adding the monitoring system of Foltzer to Dyke would result in an inoperable 
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monitoring system because the monitoring system would receive only one signal from the first 
transceiver when it actually requires signals from both the first and second transceivers to 
function. 

The instant Office Action has failed to address such arguments, and thus does not 
comply with the requirement as set forth in MPEP 2271, where it is required that "the final 
rejection ... should include a rebuttal of any arguments raised in the patent owner's 
response." Accordingly, Applicant hereby respectfully requests that a further Office Action be 
provided to address Applicant's arguments. 

C. Foltzer and Dyke fail to disclose, teach, or suggest detecting that signals are 
not received at the first Interface, or sending a message to "switch on said second 
interface." 

Even were one to ignore that the combination of Folzer and Dyke is improper and would 
lead to an inoperable monitoring system, the references fail to teach all of the claimed elements 
of the relevant claims. For example, Claim 16 recites, inter alia: 

detecting in said first interface that signals are not received from 
at least one optical network unit; and in response to detection, 
switching on said second interface 

(emphasis added). 

Claim 33 recites, inter alia: 

detecting means for detecting that signals are not received at 
said first interface from at least one optical network unit; and 
sending means for sending to said second interface a message to 
switch on said second interface 

(emphasis added). 

Claim 39 recites, inter alia: 
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detecting means for detecting that optical signals are not 
received from at least one optical network unit; and 

sending means for sending to said second interface a message to 
switch on said second interface 

(emphasis added). 

On page 5 of the Office Action with respect to Claim 16, on pages 7 with respect to 
Claim 33, and on page 10 with respect to Claim 45, the Examiner states: 

Dyke does not specially [sic] disclose [sic] for detecting in said 
first interface that signals are not received from at least one optical 
network unit. 

Foltzer discloses in col. 7, lines 26-38, for monitoring the fault of 
the optical system base [sic] on detecting in said first interface that 
signals are not received from at least one optical network unit (i.e., 
fiber breakage fault). At the time of the invention was made, it 
would have been obvious to an artisan to implement the well 
known method for monitoring the fault of the optical system base 
on detecting in said first interface that signals are not received from 
at least one optical network unit (i.e., fiber breakage fault) taught 
by Foltzer in the optical system of Dyke. 

Applicants respectfully disagree. Foltzer does not teach, disclose or suggest detecting 
that signals are not received from at least one ONU and switching on or sending a message to 
"switch on said second interface" as recited in Claims 16, 33 and 39. 

Col. 5, lines 23-35 of Foltzer states: 

Continuing to refer to FIG. 2, suitable opto-electronics are 
provided at the receiver and transmitter blocks of the transceiver 
sets of HDT 102 for signal reception, transmission, conversion, 
shaping, processing, analysis, et cetera. Further, the optical signals 
received at each receiver block of transceiver set 1 10 are provided 
to a monitor 120 for comparing and analyzing the upstream 
signals received on the both optical paths of the local loop. The 
monitoring structure 120 is thus operable to identify the relative 
signal strengths of a particular wavelength emanating from the 
downstream ONU node(s) such that localized electro-optical 
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failures or fiber breakage (causing "silent failures") of the optical 
paths can be advantageously detected." 

(emphasis added). Foltzer compares and analyzes the signals received at both optical receivers 
(first receiver and second receiver) to determine failures, which are completely different from 
what is recited in Claims 16, 33 and 39. 

Claim 17 depends from Claim 16, Claim 34 depends from Claim 33, and Claim 40 
depends from Claim 39. Thus, the rejections of Claims 16, 17, 33, 34, 39 and 40 under 35 USC 
103(a) cannot be properly maintained for at least these additional reasons. 

D. Tokita fails to cure the deficiencies of Foltzer and Dyke. 

On pages 10-11, Claims 8-11, 25-28 and 48-51 were rejected under 35 USC 103(a) as 
being unpatentable over Dyke in view of Foltzer and further in view of US PG Publication No. 
2002/0093714 (Tokita). Applicants respectfully traverse the rejections. 

As discussed above, Dyke and Foltzer fail to teach, disclose or suggest all of the claimed 
elements as recited in Claims 5, 22, and 45. Tokita , which is directed to an optical transmitter, 
fails to cure the deficiencies of Dyke and Foltzer . This is also evidenced in the fact that Tokita 
was relied upon in the Office Action merely to supply a switch circuit for outputting a control 
signal to the current source to stop the supply of the drive current when the source voltage is 
determined to be lower than the predetermined voltage. 

Further, since there is no reason, motivation, or suggestion to combine Dyke and Foltzer 
as Foltzer teaches away from the combination, there is also no reason, motivation, or suggestion 
to combine Dyke, Foltzer , and Tokita . 

In view of the above, independent Claims 5, 22, and 45 are believed allowable over Dyke , 
Foltzer and Tokita . Claims 8-11 depend from independent Claim 5 and thus should be allowable 
for at least the same reasons as described above with respect to Claim 5. Claims 25-28 depend 
from independent Claim 22 and thus should be allowable for at least the same reasons as 
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described above with respect to Claim 22. Claims 48-51 depend from independent Claim 45 and 
thus should be allowable for at least the same reasons as described above with respect to Claim 
45. Accordingly, withdrawal of the rejections of Claims 8-11, 25-28 and 48-51 is respectfully 
requested. 

V. Rejoinder 

As discussed above, independent Claims 5, 16, 22, 33, 39, and 45 are believed allowable. 
Withdrawn Claims 13-15 depend from Claim 5, Claims 19-21 depend from Claim 16, Claims 
30-32 depend from Claim 22, Claims 36-38 depend from Claim 33, Claims 42-44 depend from 
Claim 39, and Claims 53-55 depend from Claim 45, and thus are also believed allowable. 
Accordingly, rejoinder of withdrawn Claims 13-15, 19-21, 30-32, 36-38, 42-44 and 53-55 is 
respectfully requested. 

VI. Examiner's Response to Applicants' Arguments 

In Section 7 of the Office Action, the Examiner cited U.S. Patent No. 6,301,035 
("Schairer"). However, this reference does not appear to have been cited on a PT0892 or SB08. 
Clarification is respectfully requested. 

Applicants believe that the present application is now in condition for allowance. 
Favorable reconsideration of the application as amended is respectfully requested. 

The Examiner is invited to contact the undersigned by telephone if it is felt that a 
telephone interview would advance the prosecution of the present application. 

The Commissioner is hereby authorized to charge any additional fees which may be 
required regarding this application under 37 C.F.R. §§ 1.16-1.17, or credit any overpayment, to 
Deposit Account No. 19-0741 . Should no proper payment be enclosed herewith, as by the credit 
card payment instructions in EFS-Web being incorrect or absent, resulting in a rejected or 
incorrect credit card transaction, the Commissioner is authorized to charge the unpaid amount to 
Deposit Account No. 19-0741 . If any extensions of time are needed for timely acceptance of 
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papers submitted herewith, Applicants hereby petition for such extension under 37 C.F.R. §1.136 
and authorizes payment of any such extensions fees to Deposit Account No. 19-0741. 



Respectfully submitted, 



Date September 10, 2008 
FOLEY & LARDNER LLP 




Customer Number: 263 7 1 Attorney for Applicants 

Telephone: (608) 258-4292 Registration No. 44,787 

Facsimile: (608) 258-4258 
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